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Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless oth-
erwise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Ser-
vice personnel in the disposition of other cases. In applying
published rulings and procedures, the effect of subsequent
legislation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same
conclusions in other cases unless the facts and circum-
stances are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Ad-
ministrative Rulings. Bank Secrecy Act Administrative Rul-
ings are issued by the Department of the Treasury's Office
of the Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual
basis, and are published in the first Bulletin of the succeed-
ing semiannual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Part lll. Administrative, Procedural, and Miscellaneous

Weighted Average Interest Rate
Update

Notice 2001-15

Notice 88—73 provides guidelines for
determining the weighted average interest
rate and the resulting permissible range of

Month

January 2001

Drafting Information

The principal author of this notice is
Todd Newman of the Employee Plans,

26 CFR601.202: Closing agreements.
Rev. Proc. 2001-17
TABLE OF CONTENTS

interest rates used to calculate current lia-
bility for the purpose of the full funding
limitation of § 412(c)(7) of the Internal
Revenue Code as amended by the Om-
nibus Budget Reconciliation Act of 1987
and as further amended by the Uruguay
Round Agreements Act, Pub. L. 103-465
(GATT).

90% to 105%
Weighted Permissible
Average Range
591 532106.21

Tax Exempt and Government Entities
Division. For further information re-
garding this notice, please call Mr. New-

The average yield on the 30-year Trea-
sury Constant Maturities for December
2000 is 5.49 percent.

The following rates were determined
for the plan years beginning in the month
shown below.

90% to 110%
Permissible
Range

5.32 to 6.50

man at (202) 283-9702 (not a toll-free
number).
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PART I. INTRODUCTION TO
EMPLOYEE PLANS COMPLIANCE
RESOLUTION SYSTEM

SECTION 1. PURPOSE AND
OVERVIEW

.01 Purpose. This revenue procedure
updates the comprehensive system of cor-
rection programs for sponsors of retire-
ment plans that are intended to satisfy the
requirements of § 401(a), § 403(a), or
§ 403(b) of the Internal Revenue Code
(the “Code"), but that have not met these
requirements for a period of time. This
system, the Employee Plans Compliance
Resolution System (“EPCRS’), permits
plan sponsors to correct these failures and
thereby continue to provide their employ-
ees with retirement benefits on a tax-
favored basis. The components of
EPCRS are the Self-Correction Program
(*SCP"), the Voluntary Correction
Program (“VCP"), and the Audit Closing
Agreement Program (“Audit CAP").

.02 General principles underlying
EPCRS. EPCRS is based on the follow-
ing general principles:

February 12, 2001

Sponsors and other administrators
of digible plans should be encour-
aged to establish administrative
practices and procedures that ensure
that these plans are operated proper-
ly in accordance with the applicable
requirements of the Code.

Sponsors and other administrators
of digible plans should satisfy the
applicable plan document require-
ments of the Code.

Plan sponsors and other adminis-
trators should make voluntary and
timely correction of any plan fail-
ures, whether involving discrimi-
nation in favor of highly compen-
sated employees, plan operations,
the terms of the plan document, or
adoption of aplan by anineligible
employer. Timely and efficient
correction protects participating
employees by providing them
with their expected retirement
benefits, including favorable tax
treatment.

Voluntary compliance is promot-
ed by providing for limited fees
for voluntary corrections
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approved by the Service, thereby
reducing employers’ uncertainty
regarding their potential tax lia-
bility and participants' potential
tax liability.

* Fees and sanctions should be grad-
uated in a series of steps so that
thereis always an incentive to cor-
rect promptly.

 Sanctions for plan failures identi-
fied on audit should be reasonable
in light of the nature, extent, and
severity of the violation.

e Administration of EPCRS should
be consistent and uniform.

» Taxpayers should be able to rely
on the availability of EPCRS in
taking corrective actions to main-
tain the tax-favored status of their
plans.

.03 Overview. EPCRS includes the
following basic elements:

e Sdf-correction (SCP). A plan
sponsor that has established com-
pliance practices and procedures
may, at any time, correct insignif-
icant Operational Failures with-
out paying any fee or sanction. In

2001-7 |.R.B.



addition, in the case of a
Qualified Plan that is the subject
of afavorable determination letter
from the Service or in the case of
a 403(b) Plan, the plan sponsor
generally may correct even sig-
nificant Operational Failures
without payment of any fee or
sanction.

 \oluntary correction with Service
approval (VCP). A plan sponsor, at
any time before audit, may pay a
limited fee and receive the
Service's approval for correction.
Under VCP, there are special pro-
cedures for certain submissions
involving only Operational Fail
ures (Voluntary Correction of
Operational Failures (“VCQO")),
and for certain submissions in
which limited Operational Failures
are being corrected using standard-
ized corrections (Voluntary Cor-
rection of Operational Failures
Standardized (“VCS")). VCP aso
includes a special procedure that
applies to 403(b) Plans (Voluntary
Correction of  Tax-sheltered
Annuity Failures (“VCT")), a spe-
cial procedure for anonymous sub-
missions (“Anonymous Sub-
mission Procedure’), a special
procedure for group submissions
(Voluntary Correction of Group
Failures (“VCGroup™)), and a spe-
cial procedure that appliesto SEPs
(Voluntary Correction of SEP
Failures (“VCSEPS")).

 Correction on audit (Audit CAP).
If a failure (other than a failure
corrected through SCP or VCP) is
identified on audit, the plan spon-
sor may correct the failure and pay
a sanction. The sanction imposed
will bear a reasonable relationship
to the nature, extent and severity of
the failure, taking into account the
extent to which correction
occurred before audit.

SECTION 2. EFFECT OF THIS
REVENUE PROCEDURE ON
PROGRAMS

.01 Effect on programs. This revenue
procedure modifies and supersedes Rev.
Proc. 2000-16, 2000-6 |.R.B. 518,
which was the prior consolidated state-
ment of the correction programs under

2001-7 I.R.B.

EPCRS. Many of the modifications have
been made in response to public com-
ments, and further changes are expected
to be made in the future in response to
comments previously received. The
modifications to Rev. Proc. 2000-16 that
are reflected in this revenue procedure
include:

» combining the prior programs that
allow voluntary correction with
Service approval — previously
VCR, Wak-In CAP, and TVC —
into a single voluntary correction
program, caled VCP. VCP
includes special procedures for
certain Operational Failures (VCO
and VCS, the successors to VCR
and SVP respectively) and for
403(b) Failures (VCT, the succes-
sor to TVC), and aso includes
other new, special procedures
described below.

e renaming the previous APRSC
program the Self-Correction
Program (SCP).

 broadening the submission pro-
cedures under VCP to allow cer-
tain organizations, such as mas-
ter and prototype sponsors or
third-party administrators, to
receive a compliance statement
for correcting failures that affect
more than one Plan Sponsor
(VCGroup).

e revising the submission proce-
dures under VCP to alow Plan
Sponsors to submit arequest on an
anonymous (“ John Doe") basis.

« expanding EPCRS to add new pro-
cedures specially designed for
small employers that sponsor
SEPs, permitting small employers
to self-correct insignificant SEP
failures and making specia
accommodation for SEP sponsors
under EPCRS to take into account
special circumstances affecting
them.

« extending the duration of the self-
correction period under SCP (the
former APRSC) for significant
operational compliance failures
where the Plan Sponsor accepts a
transfer of plan assets or effects a
plan merger in connection with a
corporate merger, acquisition, or
other transaction.

« facilitating correction under SCP,
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VCP, and Audit CAP of previous
Qualification Failures by Plan
Sponsors that accept transfers of
plan assets or effects plan mergers
in connection with corporate trans-
actions.

e permitting correction through
retroactive amendment where
employees are permitted to begin
participation before they are eligi-
ble (see Example 22 in Appendix
B).

e permitting correction through
retroactive amendment under SCP
and VCO for failures related to
permitting hardship withdrawals,
providing benefits based on com-
pensation in excess of the section
401(a)(17) limit, and premature
participation by otherwise eligible
employees.

 permitting correction for employ-
ers that were not eligible to spon-
sor 401(k) plans at the time they
adopted the plans.

« clarifying that the ability to self-
correct insignificant failures con-
tinues to be available under SCP
during a plan examination,
whether the failure is identified by
the Plan Sponsor or by the Service.

e clarifying the reporting require-
ments applicable to excess distrib-
utions from qualified plans and
SEPs.

« clarifying how fees are calculated
with respect to multiemployer and
multiple employer plans.

e clarifying that a failure not dis-
closed by the Plan Sponsor, but
discovered by the Service during
the processing of a determination
letter submission is subject to the
sanction structure of Audit CAP.

e updating the definition of
Favorable Letter to take into
account GUST (as defined in sec-
tion 5.01(4)(d)).

.02 Future enhancements. (1) It is
expected that the EPCRS revenue proce-
durewill continue to be updated on a peri-
odic basis, including, as noted above, fur-
ther improvements to EPCRS based on
comments previously received. In addi-
tion, the Service and Treasury continue to
invite further comments on how to
improve EPCRS. Comments should be
sent to:
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Internal Revenue Service

Attention: T:EP:RA:VC

1111 Constitution Avenue NW

Washington, D.C. 20224

(2) The Service and Treasury are
considering expanding the procedures
under EPCRS and areinterested in receiv-
ing comments regarding, among other
things, appropriate correction procedures
for failures arising under Simple IRAs
(under § 408(p)). Submissions related to
Simple IRAs are currently being accepted
by the Service on a provisional basis out-
side of EPCRS.

(3) It is expected that procedural
changes may be made in EPCRS during
2001 in connection with the general reor-
ganization of the Service. For example,
the address to which comments, submis-
sions, and other correspondence is sent in
connection with EPCRS may be changed.
Such procedural changes will be
announced if and when they are made.

PART Il. PROGRAM EFFECT AND
ELIGIBILITY

SECTION 3. EFFECT OF EPCRS;
RELIANCE

.01 Effect of EPCRS on Qualified
Plans. For a Quadlified Plan, if the €ligi-
bility requirements of section 4 are satis-
fied and the Plan Sponsor corrects a
Qualification Failure in accordance with
the applicable requirements of SCPin sec-
tion 7, VCP in sections 10 and 11, or
Audit CAPin section 13, the Service will
not treat the Qualified Plan as failing to
meet § 401(a). Thus, for example, if the
Plan Sponsor corrects the failures in
accordance with the requirements of this
revenue procedure, the plan will be treat-
ed as a qudified plan for purposes of
applying & 3121(a)(5) (FICA taxes) and
§ 3306(b)(5) (FUTA taxes).

.02 Effect of EPCRS on 403(b) Plans.
(1) Income taxes. For a403(b) Plan, if the
applicable dligibility requirements of sec-
tion 4 are satisfied and the Plan Sponsor
corrects a failure in accordance with the
applicable requirements of SCPin section
7, VCP in sections 10 and 11, or Audit
CAP in section 13, the Service will not
pursue income inclusion for affected par-
ticipants, or liability for income tax with-
holding, on account of the failure.
However, the correction of a failure may
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result in income tax consequences to par-
ticipants and beneficiaries (for example,
participants may be required to include in
gross income distributions of Excess
Amountsin the year of distribution).

(2) Excise and employment taxes.
Excisetaxes, FICA taxes, and FUTA taxes
(and corresponding withholding obliga-
tions), if applicable, that result from afail-
ure are not waived merely because the
failure has been corrected.

.03 Effect of EPCRS on SEPs. For a
SEP, if the eligibility requirements of
section 4 are satisfied and the Plan
Sponsor corrects a failure to satisfy the
requirements of 8 408(k) in accordance
with the applicable requirements of SCP
in section 7 (but only if the correspond-
ing Qualification Failure is an insignifi-
cant Operational Failure), VCP in sec-
tions 10 and 11, or Audit CAP in section
13, the Service will not treat the SEP as
failing to meet § 408(k). Thus, for exam-
ple, if the Plan Sponsor corrects the fail-
ures in accordance with the require-
ments of this revenue procedure, the
SEP will be treated as satisfying
§ 408(k) for purposes of applying
§ 3121(a)(5) (FICA taxes) and
§ 3306(b)(5) (FUTA taxes).

.04 Compliance Satement. If a Plan
Sponsor or Eligible Organization receives
a compliance statement under VCP, the
compliance statement is binding upon the
Service and the Plan Sponsor or Eligible
Organization as provided in section 10.08.

.05 Other taxes and penalties. See sec-
tion 6.07 for rules relating to other taxes
and penalties.

.06 Reliance. Taxpayers may rely on
this revenue procedure, including the
relief described in sections 3.01, 3.02, and
3.03.

SECTION 4. PROGRAM
ELIGIBILITY

.01 Programs for Qualified Plans and
403(b) Plans. (1) SCP. Qualified Plans
and 403(b) Plans are dligible for SCP.
SCP is available only for Operational
Failures.

(2) VCP. Qudlified Plans and 403(b)
Plans are eligible for VCP. VCP provides
genera procedures for correction of all
Qualification Failures: Operational, Plan
Document, Demographic, and Employer
Eligibility.
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(3) Audit CAP. Audit CAPis avail-
ablefor correction of al failures found on
examination that have not been corrected
in accordance with SCP or VCP.

.02 Eligibility for other arrangements.
(1) A SEPthat is maintained under a Plan
Document is eligible for SCP with respect
to insignificant failures and is eligible for
VCP (under the special VCSEP proce-
dure). A SEP is aso €ligible for Audit
CAP. For purposes of EPCRS, afailureto
satisfy § 408(k) is treated like the corre-
sponding Qualification Failure. A failure
to satisfy § 408(k) includes a failure to
satisfy the 50%-€eligible-employees elec-
tion requirement of § 408(k)(6)(A)(ii) and
a failure to satisfy the 25-employee limit
of 8§ 408(k)(6)(B).

(2) The Service may extend EPCRS
to other arrangements.

.03 Effect of examination. If the plan
or Plan Sponsor is Under Examination,
VCPisnot available. However, whilethe
plan or Plan Sponsor is Under
Examination, insignificant Operational
Failures can be corrected under SCP and,
if correction has been substantially com-
pleted before the plan or Plan Sponsor is
Under Examination, significant Opera-
tional Failures can be corrected under
SCP.

.04 Favorable Letter requirement.
VCO and the provisions of SCP relating
to significant Operational Failures (see
section 9) are available for a Qualified
Plan only if the plan is the subject of a
Favorable Letter.

.05 Established practices and proce-
dures. In order to be eligible for SCP, the
Plan Sponsor or administrator of a plan
must have established practices and pro-
cedures (formal or informal) reasonably
designed to promote and facilitate overall
compliance with applicable Code require-
ments. For example, the plan administra-
tor of a Qualified Plan that may be top-
heavy under § 416 may include in its plan
operating manual a specific annual step to
determine whether the plan is top-heavy
and, if so, to ensure that the minimum
contribution requirements of the top-
heavy rules are satisfied. A plan docu-
ment alone does not constitute evidence
of established procedures. In order for a
Plan Sponsor or administrator to use SCP,
these established procedures must have
been in place and routinely followed, and
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an Operational Failure must have
occurred through an oversight or mistake
in applying them, because of an inadequa-
cy in the procedures, or because the fail-
ure relates to Transferred Assets and did
not occur after the end of the second plan
year that begins after the corporate merg-
er, acquisition, or other similar transac-
tion.

.06 Correction by plan amendment. (1)
Availability of correction by plan amend-
ment in VCP general procedures. A Plan
Sponsor may use VCP for a Qualified
Plan to correct an Operational Failure by
aplan amendment to conform the terms of
the plan to the plan’s prior operations,
provided that the amendment complies
with the requirements of § 401(a), includ-
ing the requirements of 8§ 401(a)(4),
410(b), and 411(d)(6).

(2) Certain correction by plan
amendment permitted in SCP and VCO. A
Plan Sponsor may use SCP or VCO for a
Qualified Plan to correct an Operational
Failure by a plan amendment to conform
the terms of the plan to the plan’'s prior
operations only to correct Operational
Failureslisted in section 2.07 of Appendix
B. These failures must be corrected in
accordance with the correction methods
set forth in section 2.07 of Appendix B.
The amendment must comply with the
requirements of § 401(a), including the
requirements of 88 401(a)(4), 410(b), and
411(d)(6). SCP and VCO are not other-
wise available for a Plan Sponsor to cor-
rect an Operational Failure by a plan
amendment. Thus, if loans were made to
participants, but the plan document did
not permit loans to be made to partici-
pants, the failure cannot be corrected
under SCP or VCO hy retroactively
amending the plan to provide for the
loans. However, if a Plan Sponsor cor-
rects an Operational Failure in accordance
with SCP or VCO, it may amend the plan
to the extent necessary to reflect the cor-
rective action. For example, if the plan
failed to satisfy the average deferral per-
centage (“ADP") test required under
§ 401(k)(3) and the Plan Sponsor must
make qualified nonelective contributions
not aready provided for under the plan,
the plan may be amended to provide for
qualified nonelective contributions. The
issuance of a compliance statement does
not constitute a determination as to the
effect of any plan amendment on the qual-
ification of the plan.
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.07 Submission for a determination
letter. In a case in which correction of a
Qualification Failure includes correction
of a Plan Document Failure or correction
of an Operational Failure by plan amend-
ment, as permitted under section 4.06,
other than adoption of an amendment
designated by the Service as a model
amendment or standardized or prototype
plan, the amendment must be submitted
to the Service for approval using the
appropriate application form (i.e.,, the
Form 5300 series or, if permitted, Form
6406) to ensure that the amendment satis-
fies applicable qualification require-
ments.

.08 Availability of correction of
Employer Eligibility Failure. A Plan
Sponsor may use VCP genera proce-
dures, VCT, and VCSEP to correct an
Employer Eligibility Failure. However,
under sections 4.01, 4.02, and 10, SCP,
VCO, and VCGroup are not available for
a Plan Sponsor to correct an Employer
Eligibility Failure.

.09 Egregious failures. SCP, VCO,
VCGroup, and VCSEP are not available
to correct failures that are egregious. For
example, if an employer has consistently
and improperly covered only highly
compensated employees or if a contribu-
tion to a defined contribution plan for a
highly compensated individual is severa
times greater than the dollar limit set
forth in § 415, the failure would be con-
sidered egregious. VCP is available to
correct egregious failures; however,
these failures are subject to the fees
described in sections 12.01(4) and
12.05(6).

.10 Diversion or misuse of plan assets.
SCP, VCP, and Audit CAP are not avail-
able to correct failures relating to the
diversion or misuse of plan assets.

PART Il1. DEFINITIONS,
CORRECTION PRINCIPLES, AND
RULES OF GENERAL
APPLICABILITY

SECTION 5. DEFINITIONS

The following definitions apply for
purposes of this revenue procedure:

.01 Dsfinitions for Qualified Plans.
The definitions in this section 5.01 apply
to Qualified Plans.

(1) Qualified Plan. The term
“Qualified Plan” means aplan intended to
satisfy the requirements of § 401(a) or
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§ 403(a).

(2) Qualification Failure. Theterm
“Qualification Failure’” means any failure
that adversely affects the qualification of
a plan. There are four types of
Qualification Failures: (@) Plan
Document Failures, (b) Operational
Failures, (c) Demographic Failures, and
(d) Employer Eligibility Failures.

(@) Plan Document Failure. The
term “Plan Document Failure’” means a
plan provision (or the absence of a plan
provision) that, on its face, violates the
requirements of § 401(a) or § 403(a).
Thus, for example, the failure of aplanto
be amended to reflect a new qualification
requirement within the plan’'s applicable
remedial amendment period under
§ 401(b) is a Plan Document Failure. For
purposes of thisrevenue procedure, aPlan
Document Failure includes any
Qualification Failure that is a violation of
the requirements of § 401(a) or § 403(a)
and that is not an Operational Failure,
Demographic Failure, or Employer
Eligibility Failure.

(b) Operational Failure. Theterm
“Operational  Failure” means a
Qualification Failure (other than an
Employer Eligibility Failure) that arises
solely from the failure to follow plan pro-
visions. A failure to follow the terms of
the plan providing for the satisfaction of
the requirements of § 401(k) and § 401(m)
is considered to be an Operational Failure.
A plan does not have an Operational
Failure to the extent the plan is permitted
to be amended retroactively pursuant to
§ 401(b) or another statutory provision to
reflect the plan’s operations. However, if
within an applicable remedial amendment
period under § 401(b), a plan has been
properly amended for statutory or regula-
tory changes and, on or after the later of
the date the amendment is effective or is
adopted, the amended provisions are not
followed, then the plan is considered to
have an Operational Failure.

(c) Demographic Failure. The
term “Demographic Failure” means afail-
ure to satisfy the requirements of
§401(a)(4), § 401(a)(26), or § 410(b) that
is not an Operational Failure or an
Employer Eligibility Failure. The correc-
tion of a Demographic Failure generally
requires a corrective amendment to the
plan adding more benefits or increasing
existing benefits (cf., & 1.401(a)
(4-11(g)).
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(d) Employer Eligibility Failure.
The term “Employer Eligibility Failure’
means the adoption of a cash or deferred
arrangement (as defined in regulations
under § 401(k)) intended to satisfy the
requirements of § 401(k) for one or more
years between 1987 and 1996 (inclusive)
by an employer that was a tax-exempt
organization prohibited from adopting a
§ 401(k) plan during that period. An
Employer Eligibility Failure is not a Plan
Document, Operational, or Demographic
Failure.

(3) Excess Amount. The term
“Excess Amount” means (a) an
Overpayment, (b) an elective deferral or
employee after-tax contribution returned
to satisfy § 415, (c) an elective deferral in
excess of the limitation of § 402(g) that is
distributed, (d) an excess contribution or
exXcess aggregate contribution that is dis-
tributed to satisfy § 401(k) or § 401(m),
(e) an amount contributed on behalf of an
employee that is in excess of the employ-
ee's benefit provided under a SEPR, (f) an
excess contribution that is distributed to
satisfy 8 408(k)(6)(A)(iii), (g) for SEPs,
an elective deferral that is distributed to
satisfy the limitation of § 401(a)(17), or
(h) any similar amount that is required to
be distributed in order to maintain plan
qualification.

(4) Favorable Letter. The term
“Favorable Letter” means, in the case of a
Qualified Plan, a current favorable deter-
mination letter for an individualy
designed plan (including a volume sub-
mitter plan), a current favorable opinion
letter for a Plan Sponsor that has adopted
a master or prototype plan, or a current
favorable notification letter for a Plan
Sponsor that has adopted aregional proto-
type plan. A plan has a current favorable
determination letter, opinion letter, or
notification letter if either (@), (b), (c), or
(d) below is satisfied:

(a) The plan has afavorable deter-
mination letter, opinion letter, or notifica-
tion letter that considers the Tax Reform
Act of 1986 (“TRA ‘86").

(b) The plan is a governmental
plan or non-electing church plan
described in Rev. Proc. 99-23, 1991-1
C.B. 920, and has a favorable determina-
tion, opinion, or notification letter that
considers the Tax Equity and Fiscal
Responsibility Act of 1982 (“TEFRA"),
the Deficit Reduction Act of 1984
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(“DEFRA™), and the Retirement Equity
Act of 1984 (“REA"), and the § 401(b)
remedial amendment period for TRA '86
has not yet expired.

(c) The plan isinitially adopted or
effective after December 7, 1994, and the
Plan Sponsor timely submits an applica-
tion for a determination letter within the
plan’s remedial amendment period under
§ 401(b).

(d) The plan is terminated prior to
the expiration of the gpplicable GUST reme-
diad amendment period under § 401(b) and
the plan was amended to reflect the provi-
sonsof GUST. (GUST isan acronym for the
Uruguay Round Agreements Act (GATT),
the Uniformed Services Employment and
Reemployment Rights Act of 1994 (USER-
RA), the Small Business Job Protection Act
of 1996 (SBJPA), the Taxpayer Relief Act of
1997 (TRA '97), and the Internad Revenue
Service Regtructuring and Reform Act of
1998 (RRA '98).)

(e) In the case of a SEP, the term
“Favorable Letter” means (i) a valid
Model Form 5305-SEP or 5305A—SEP
adopted by an employer in accordance
with the instructions on the applicable
Form, (ii) a current favorable opinion let-
ter for a Plan Sponsor that has adopted a
prototype SEP which has been amended
in accordance with procedures set forth in
Rev. Proc. 94-13, 1994-1 C.B. 566, to
take into account any applicable changes
in the law since the issuance of the opin-
ion letter, or (iii) in the case of an individ-
ually designed SEP, a private letter ruling
that has been issued for the SEP.

(55 Maximum Payment Amount.
The term “Maximum Payment Amount”
means a monetary amount that is approx-
imately equal to the tax the Service could
collect upon plan disqudlification and is
the sum for the open taxable years of the:

(a) tax on thetrust (Form 1041),

(b) additional income tax result-
ing from the loss of employer deductions
for plan contributions (and any interest or
penalties applicable to the Plan Sponsor’s
return), and

(c) additional income tax result-
ing from incomeinclusion for participants
in the plan (Form 1040).

(6) Overpayment.  The term
“Overpayment” means a distribution to an
employee or beneficiary that exceeds the
employee's or beneficiary’s benefit under
the terms of the plan because of afailureto
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comply with plan terms that implement
§ 401(a)(17), § 401(m) (but only with
respect to the forfeiture of nonvested
matching contributions that are excess
aggregate contributions), 8 411(a)(3)(G), or
§415. An Overpayment does not include a
distribution of any Excess Amount
described in section 5.01(3)(b) through (h).

(7) Plan Sponsor. The term “Plan
Sponsor” means the employer that estab-
lishes or maintains a qualified retirement
plan for its employees.

(8) Transferred Assets. The term
“Transferred Assets’ means plan assets
that were received, in connection with a
corporate merger, acquisition or other
similar employer transaction, by the plan
in a transfer (including a merger or con-
solidation of plan assets) under § 414(1)
from a plan sponsored by an employer
that was not a member of the same con-
trolled group as the Plan Sponsor. If a
transfer of plan assets related to the same
employer transaction is accomplished
through several transfers, then the date of
the transfer is the date of the first transfer.

.02 Definitions for 403(b) Plans. The
definitions in this section 5.02 apply to
403(b) Plans.

(1) 403(b) Plan. The term “403(b)
Plan” means a plan or program intended
to satisfy the requirements of § 403(b).

(2) 403(b) Failure. A 403(b) Failure
is any Operational, Demographic, or
Employer Eligibility Failure as defined
below.

(@) Operational Failure. Theterm
“Operational Failure’” means any of the
following:

(i) A falure to satisfy the
requirements of § 403(b)(12)(A)(ii)
(relating to the availability of salary
reduction contributions);

(i) A failure to satisfy the
requirements of § 401(m) (as applied to
403(b) Plans pursuant to § 403(b)(12)(A)
M),

(iii) A failure to satisfy the
requirements of § 401(a)(17) (as applied
to 403(b) Plans pursuant to § 403(b)(12)

(A)(D));

(iv) A failure to satisfy the dis-
tribution restrictions of § 403(b)(7) or
§ 403(b)(11);

(v) A failure to satisfy the inci-
dental death benefit rules of § 403(b)(10);

(vi) A failure to pay minimum
required distributions under § 403(b)(10);
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(vii) A failureto give employees
the right to elect a direct rollover under
§ 403(b)(10), including the failure to give
meaningful notice of such right;

(viii) A failure of the annuity
contract or custodial agreement to provide
participants with a right to elect a direct
rollover under 8§ 403(b)(10) and
401(a)(31);

(ix) A failure to satisfy the limit
on elective deferrals under § 403(b)
D(E);

(x) A failure of the annuity con-
tract or custodial agreement to provide the
limit on elective deferrals under
88§ 403(b)(1)(E) and 401(a)(30);

(xi) A failure involving contribu-
tions or allocations of Excess Amounts; or

(xii) Any other failure to satisfy
applicable requirements under § 403(b)
that (A) resultsin the loss of § 403(b) sta-
tus for the plan or the loss of § 403(b) sta-
tusfor one or more custodial account(s) or
annuity contract(s) under the plan and (B)
is not a Demographic Failure, an
Employer Eligibility Failure, or a failure
related to the purchase of annuity con-
tracts, or contributions to custodia
accounts, on behalf of individualswho are
not employees of the employer.

(b) Demographic Failure. The
term “Demographic Failure” means afail-
ure to satisfy the requirements of
§ 401(a)(4), § 401(a)(26), or § 410(b) (as
applied to 403(b) Plans pursuant to
§ 403(b)(12)(A)(i)).

(c) Employer Eligibility Failure.
The term “Employer Eligibility Failure’
means any of the following:

(i) The adoption of a plan
intended to satisfy the requirements of
§ 403(b) by an employer that is not a tax-
exempt organization described in
§ 501(c)(3) or a public educational orga
nization described in § 170(b)(1)(A)(ii);

(ii) A failureto satisfy the non-
transferability requirement of § 401(g);

(iii) A failuretoinitialy estab-
lish or maintain a custodial account as
required by § 403(b)(7); or

(iv) A failure to purchase (ini-
tially or subsequently) either an annuity
contract from an insurance company
(unless grandfathered under Rev. Rul.
82-102, 1982-1 C.B. 62) or a custodial
account from aregulated investment com-
pany utilizing a bank or an approved non-
bank trustee/custodian.
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(3) Excess Amount.  The term
“Excess Amount” means any contribu-
tions or alocations that are in excess of
the limits under § 415 or § 403(b)(2)(the
exclusion alowance limit) for the year.

(4) Plan Sponsor. The term “Plan
Sponsor” means the employer that offers
a403(b) Plan to its employees.

(5) Total Sanction Amount. Theterm
“Total Sanction Amount” means a mone-
tary amount that is approximately equal to
the income tax the Service could collect
as aresult of the failure.

.03 Under Examination. (1) The term
“Under Examination” means: (a) a plan
that is under an Employee Plans examina-
tion (that is, an examination of a Form
5500 series or other Employee Plans
examination), or (b) aPlan Sponsor that is
under an Exempt Organizations examina-
tion (that is, an examination of a Form
990 series or other Exempt Organizations
examination).

(2) A planthat isunder an Employee
Plans examination includes any plan for
which the Plan Sponsor, or a representa-
tive, has received verbal or written notifi-
cation from Employee Plans of an
impending Employee Plans examination,
or of an impending referral for an
Employee Plans examination, and also
includes any plan that has been under an
Employee Plans examination and is now
inAppeals or inlitigation for issues raised
in an Employee Plans examination. A
plan is considered to be Under
Examination if it is aggregated for pur-
poses of satisfying the nondiscrimination
requirements of § 401(a)(4), the minimum
participation requirements of § 401(a)
(26), the minimum coverage requirements
of 8§ 410(b), or the requirements of
§ 403(b)(12), with a plan(s) that is Under
Examination. In addition, a plan is con-
sidered to be Under Examination with
respect to a failure of a qualification
requirement (other than those described in
the preceding sentence) if the plan is
aggregated with another plan for purposes
of satisfying that qualification require-
ment (for example, § 402(g), § 415, or
§ 416) and that other plan is Under
Examination. For example, assume Plan
A has a § 415 failure, Plan A is aggregat-
ed with Plan B only for purposes of § 415,
and Plan B is Under Examination. In this
case, Plan A is considered to be Under
Examination with respect to the § 415
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failure. However, if Plan A has a failure
relating to the spousal consent rules under
§ 417 or the vesting rules of § 411, Plan A
is not considered to be Under
Examination with respect to the § 417 or
§ 411 failure. For purposes of this rev-
enue procedure, the term aggregation
does not include consideration of benefits
provided by various plans for purposes of
the average benefits test set forth in
§ 410(b)(2).

(3) An Employee Plans examination
also includes a case in which a Plan
Sponsor has submitted a Form 5310 and
the Employee Plans agent notifies the
Plan Sponsor, or a representative, of pos-
sible Qualification Failures, whether or
not the Plan Sponsor is officially notified
of an “examination.” This would include
acase where, for example, a Plan Sponsor
has applied for a determination letter on
plan termination, and an Employee Plans
agent notifies the Plan Sponsor that there
are partial termination concerns.

(4) A Plan Sponsor that is under an
Exempt Organizations examination
includes any Plan Sponsor that has
received (or whose representative has
received) verbal or written notification
from Exempt Organizations of an
impending Exempt Organizations exami-
nation or of an impending referral for an
Exempt Organizations examination and
also includes any Plan Sponsor that has
been under an Exe